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IN   THE 
APEELLATE  COURT  OF    ILLINOIS 
SECOND  DISTRICT 


\ 


C.  J.  MxMAHON,  d/b/a  C.  j. 
McMAHON  N4AS0NRY  CONTRACrOR. 

Plaintiff  -  Appellant , 


vs. 


CLARA  M.  NIELSEN  and  WALTER  a 
NIELSEN,  d/b/a  NIELSEN  OIL  COMPANY, 

Defendants  -  Appellees . 


Appeal  from  the 
Circuit  Court  of 
Winnebago  County. 


ABRAHAMSON,  P.  J. 

This  is  an  appeal  by  Plaintiff  froiii  a  judgment  in  favor 
of  the  Plaintiff  ordering  tlie  Defendants  to  pay  to  die  Plaintiff 
the  suai  of  $1012. 60,  an  amount  which  the  Defendants  aduiit 
was  due  and  owing. 

In  February  of  1959  the  Plaintiff,  a  subcontractor, 
wtille  working  on  the  Defendants'  gasoline  filling  station,  gave 
an  estimate  for  an  addition  to  tne  station,  which  totaled  $9445.  84. 
As  the  work  progressed  on  tlie  addition  many  structurai  changes 
and  modifications  were  made  upon  tiie  request  of  the  Defendants. 
Construction  was  completed  in  the  year  1959.    Defendants,  prior 
to  the  completion,  paid  $10, 000  on  account  and  in  December  of 
1959  requested  the  contractor  to  supply  an  iteniization  for  the 
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work  done.    On  Fejjruary  20,  i960,  an  itemized  statement  was 
forwarded  ox  deiivered  to  the  Defendants  showing  a  complete 
detail  of  all  material,  work  and  services  performed  totaling 
$12, 482.  98  which  included  an  item  oi  iO/o  entitled   "mark  up", 
persuiTiabiy  a  Ci»itractx>r's  fee,  indicating  a  Dalance  due  of 
;^2482.  98  after  crediting  die  >iO,  000  previously  paid.    On 
March  28,  196i,  the  contractor  forwarded  a  statement  in- 
dicating a  balance  due  of  $2482.  98.     rnis  statement  was  re- 
turned through  the  mail  by  tne  Defendants  or  one  of  them  to 
the  Plaintiff  with  a  notation  thereon    not  deducted  for  gas, 
tires,  grand  opening  adv.    $235.56.'    it  showed  the  $235.  56 
subtracted  froin  the  statement  indicating  a  isalance  due  of 
$2247.  42.    in  April  of  1961  Defendants  paid  uie  sum  of  $50 
to  apply  on  account  and  in  iviay  of  1961  a  like  amount  was 
paid. 

The  original  coiviplaint  seeics  recovery  in  the  amount 
of  $2247.  42  on  the  theory  of  an  account  stated.    The  trial 
court,  after  hearing  was  commenced,  gave  leave  to  the 
Plaintiff  to  file  an  amendinent  to  tlie  complaint  on  a  quantum 
meruit  basis  and  entered  judgment  in  tne  amount  of  $1012.  60 
admitted  to  be  due  by  tiie  Defendants'  answer,  disallowing  the 
nmrk  up  cimrge  or   contractor's  fee  of  10>^  itemized  in  the 
statement. 

The  following  facts  have  been  considered  in  the 
determination  hereinafter  made  on  the  issue  ot  an  account 
stated.    The  $10, 000  payment  made  by  tlie   Defendants  prior 
to  the  completion  of  the  building  appears  to  l)e  inconsistent 
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with  the  Defendants'  position  that  the  estimate  of  February 
of  1959  ie  an  express  contract;   the  acquiescence  to  the  amount 
claimed  due  by  the  return  of  the  statement  of  March  of  1961  by 
Defendants  seeking  credit  for  tires,  etc.  in  the  amount  of 
$235.  56  indicating  a  balance  due  to  the  Plaintiff  of  $2247.  42; 
payment  of  $50  in  April  and  a  like  amount  in  May  of  1961; 
failure  to  make  any  objection  to  the  account  as  stated  from 
February  of  i960,  the  date  of  the  original  itemized  staten^ent 
to  the  time  of  filing  tlie  answer  to  the  complaint  on  October  24, 
1961. 

We  conclude  that  the  Plaintiff  has  su>:>stantiated 
a  recovery  on  the  basis  of  an  account  stated.    In  Canadian 
Ace  Brewing  Co.  v.  Swiftsure  Beer  Co. ,  17  111.  Af^.  2d  54, 
the  court  held  that  an  account  stated  is  an  agreement  between 
two  parties  wnich  constitutes  a  new  and  binding  determination 
of  the  balance  due  on  indebtedness  arising  out  of  previous 
transactions  at  a  monetary  character,  containing  a  promise, 
express  or  iniplied,  that  die  debtor  shall  pay  the  full  amount 
of  the  agreed  balance  to  the  creditor,  citing  The  State  v. 
UUnois  Central  R.  K.  Co. ,  246  lU.  188,  241  (1910)  and  others. 
The  agreement  must,  of  course,  manifest  the  aiutual  assent 
of  both  the  debtor  and  the  creditor,  althougli  such  assent  may 
be  inferred  from  the  retention  by  one  of  the  parties  of  a 
statement  of  account  rendered  by  the  other,  for  an  unreason- 
able time  and  without  objection.    Pure  Torpedo  Corp.  v. 
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NatiOD,  327  Ul.  App.  28  (1945). 

In  view  of  our  finding  tliat  the  Plaintiff  should 
recover  on  the  principle  of  an  account  stated  it  is  unnecessary 
to  review  the  arguments  or  authorities  pertaining  to  recovery 
predicated  on  an  eaqjress  contract  or  on  the  theory  of  quantum 
n^eruii;  contained  in   the  briefs. 

Plaintiff  claiiiiS  interest  from  and  after  ivlarch  28, 
i>ul.    111.  Rev.  Stats.  1961,  Chap.  74,  Section  2.    Defendants 
have  failed  in  their  lo'ief  and  argument  to  answer  this  issue  and 
we  assume  that  the  Defendants  concede  tliis  point. 

For  the  reasons  given  the  judgment  of  the  trial  court 

is  reversed  and  the  cause  is  remanded  with  directions  to  enter 

a  judgment  in  the  sum  of  $2247. 42  together  with  interest  at  the 

rate  of  S/j,  froa;  Koiarch  28,  1961. 

JUDGMENT  REVERSED  AND  REMANDED 
"WITH  DIRECTIONS. 

CARROi^i-,  J.  and  MOKaN,  J. ,  concur. 
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AGENDA    NO.    30. 


IN  THE 
APPELLATE  COURT  OF  ILLINOIS 
FIFTH  DISTRICT 


PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 
Defendant  In  Error,      ) 

vs.  ) 

) 

ROBERT  CARPENTER,  ) 

) 
Plaintiff  In  Error.      4 


Error  to  Appea  1 
from  Circuit  Court 
of  St.  Clair  County 


Hon,  Richard  T.  Carter, 
Judge  Presiding. 


REYNOLDS,  J. 

7ti7s  case  sonres  fo  this  court  on  &,   writ  of  error  to  the 
Circuit  Court  of  St.  Clalr  County.   Plaintiff  In  error,  Robert 
Carpenter  was  l<i.ri!ct€d   for  committing  an  attempt,  !n  that  he, 
with  Intent  to  commit  the  offense  of  murder,  did  shoot  end 
wound  one  John  Pyle. 

Trial  was  had  before  a  Jury  and  a  guilty  verdict  being 
returned  by  the  Jury,  defendant  was  sentenced  to  a  term  of  Im- 
prisonment of  net  less  than  8  years  nor  more  than  \2   years. 

In  the  writ  of  error,  plaintiff  In  error  claims  a  faulty 
Indictment,  admission  of  prejudicial  testimony  and  that  the 
evidence  does  nov  support  the  verdict  of  guilty. 

The  evidence  f:howed  that  Joh^i^  Pyle  was  working  as  a  bar- 
tender at  Club  88  In  St.  Clair  CGunty  on  June  23,  I963. 
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Working  with  him  behind  the  bar  was  Vera  Holton,   Carpenter  came 
In  and  went  to  that  part  of  the  bar  where  Pyle  was  working,   Pyle 
told  him  he  had  orders  not  to  serve  him  and  Carpenter  turned  a- 
round  and  started  out*   Pyle  came  from  behind  the  bar  and  then 
Carpenter  turned  around  and  started  firing  at  him,  Pyle  was  struck 
with  two  bullets,  one  In  the  chest  and  one  In  the  neck.   The  gun 
I  was  Identified  as  one  Carpenter  handed  to  Thomas  Werndle,  shortly 
after  the  shooting.  At  that  time  Carpenter  told  Werndle  to  get 
rid  of  the  gun.  Carpenter  was  picked  up  by  the  police  shortly 
afterwards.   The  only  other  eye-witness  to  the  shooting  was  Vera 
Holton,  the  other  bartender,  who  corroborated  the  testimony  of 
Pyle  as  to  what  happened.   There  were  others  In  the  club,  but 
they  did  not  see  the  actual  firing  of  the  gun  by  Carpenter  and 
the  wounding  of  Pyle,  The  defendant  did  net  testify  and  offered 
no  evidence. 

The  chief  point  raised  by  this  writ  of  error  Is  the  ad- 
mission of  testimony  on  the  part  of  the  People  as  to  the  extent 
of  wounds  suffered  by  Pyle,  his  lying  on  the  floor  bleeding  and 
similar  testimony.  Plaintiff  In  error  claims  this  testimony  was 
In  error,  In  that  It  was  Inflammatory  and  highly  prejudicial  to 
him, 

Pyle  was  allowed  to  disrobe  and  show  the  Jury  a  scar  where 
one  bullet  entered  his  chest,  and  another  where  the  bullet 
emerged.   He  also  showed  the  jury  where  one  bullet  entered  his 
neck  and  where  It  emerged.   This  testimony  was  objected  to  but 
the  court  permitted  It, 

Vera  Holton  was  asked  these  questions  and  gave  these  answers:- 

Q,   Could  you  see  any  evidence  of  bleeding  on  N\r ,    Pyle? 
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A,   Yes, 

0.   What  part  of  his  body? 

A.   Right  Here. 

Q,   In  the  chest? 

A,   Yes. 

Q.   Could  you  see  any  Indication  of  a  bullet  wound  of  any  kind 
or  just  blood? 

A,   Just  blood. 

The  defense  made  no  objection  to  this  testimony  and  made  no 
mot  Ion  to  strike  It. 

Jack  Hardin,  an  employee  of  Club  88,  testified  he  saw  Pyle 
lying  on  the  floor  and  that  he  was  bleeding  from  the  chest.  This 
testimony  was  not  objected  to. 

The  case  of  The  People  v.  N  I  ck  o  1  opou  1  os,  25  I  I  1  ♦  2d  14,5  I , 
presented  a  similar  state  of  facts.   The  defendant  In  that  case 
shot  one  Frank  Kalllanlotis  and  testimony  of  the  Investigating 
officer  that  when  he  arrived  at  the  scene  of  the  shooting  he  found 
Kalllanlotis  lying  on  the  floor  and  his  shirt  was  bloody,  was  ad- 
mitted. Over  the  objection  of  the  defendant,  the  officer  testi- 
fied that  when  he  lifted  Kalllanlotis  he  observed  blood  on  the 
floor  and  when  he  removed  him  from  the  stretcher  at  the  hospital 
he  observed  blood  on  the  stretcher.   Kalllanlotis  was  permitted 
to  testify  that  as  a  result  of  the  shooting  he  was  paralyzed  In 
his  left  leg  and  had  seven  holes  In  his  Intestines, 

The  court  In  that  case  held  that  a  gun  Is  a  deadly  weapon  p_e£ 
se  and  one  who  deliberately  fires  a  gun  at  or  towards  another  per- 
son, either  with  malice  aforethought  or  with  a  total  disregard  of 
human  life,  may  be  convicted  of  assault  with  Intent  to  kill  the 
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person  so  attacked.  Irrespective  of  the  extent  of  the  Injuries 
Inflicted.  Citing  People  v.  Wl  Ison.  5ij2  [II,  358,  The  court 
held  the  admission  of  evidence  showing  blood  on  the  victim's 

clothing,  the  floor  and  the  stretcher  and  the  evidence  of  the 
extent  of  the  victim's  Injuries  was  Irrelevant  and  Improper, 
The  court  In  reversing  the  Judgment  and  remanding  the  cause 
for  new  trial  said  the  erroneous  evidence  was  of  such  a  nature 
as  to  be  highly  prejudicial  to  the  defendant.   The  character  of 
the  evld«nce,  th«  shooting   and  the  weapon  employed   all  are 

similar  In  that  case  to  the  Instant  cause.   In  this  case,  the 
victim  was  permitted  to  show  his  scars  to  the  Jury  and  other 

witnesses  testified  to  seeing  blood  and  that  the  victim  was 

bleeding.   Under  the  rule  as  announced  In  the  N Ickol opcu I os 

case  such  evidence  was  Irrelevant  and  Impropsr  and  highly 
prejudlcia I . 

The  rule  Is  different  where  the  weapon  used  Is  not  a 

deadly  weapon  per  se.   In  such  cases.  It  Is  proper  to  show  the 

nature  and  extent  of  the  wfunds  and  such  other  testimony 

necessary  to  acquaint  the  Jury  with  all  the  facts  to  show 

malice  or  a  disregard  for  human  llfeo  Such  a  case  was  The 

People  V.  Shields.  6  III,  2d  200,  where  the  victim  was  knocked 

down  and  kicked.   [n  The  People  Vn  Coolldge,  26  111,  2d  555> 

the  defendant  used  a  bottle  and  a  knife.   In  the  case  of  The 

People  v.  Carter,  I4.IO  III.  kS^f    a  knife  was  used. 

Because  of  the  admission  of  Irrelevant  and  Improper 
evidence  In  this  cause,  the  same  Is  reversed  and  remanded  for 

3  new  trial.  The  other  grounds  raised  In  the  writ  of  error 
need  not  be  considered. 

Reversed  and  remanded  f  4)r^neWl  tHa  1  .1 


Dove,  P.  J.  and  Wright,  J.  Concur 
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FIRST  FEDERAL  SAVINGS  AND  LOAN 
ASSOCIATION,  a  United  States 
Corporation, 

Plaintiff-Appellee, 


V. 


4800  MARINE  DRIVE,  INC.,  an 
Illinois  Corporation,  et  al., 


m^x^itiit 


APPEAL  FROM  THE 
SUPERIOR  COURT 
OF  COOK  COUNTY, 


Defendants-Appellants. 
PER  CURIAM, 

First  Federal  Savings  and  Loan  Association,  the  plain- 
tiff-appellee,  moved  to  dismiss  this  appeal  because  of  the 
deficiency  in  both  form  and  substance  of  the  appellants' 
abstract. 

The  defendant,  4800  Marine  Drive,  Inc.,  held  title  to 
the  land  at  that  address.   It  leased  the  premises  to  Holiday 
Lodge,  Inc.,  for  the  purpose  of  building,  furnishing  and 
operating  a  motel.   The  plaintiff  loaned  4800  Marine  Drive, 
Inc.,  $750,000.00,  secured  by  a  first  mortgage,  which  was  to 
be  used  in  constructing  the  motel.  A  few  months  after  the 
motel  was  completed  involuntary  bankruptcy  proceedings  were 
instituted  against  Holiday  Lodge,  Inc.,  and  a  receiver  in 
bankruptcy  took  possession.   Thereafter,  4800  Marine  Drive, 
Inc.,  defaulted  on  its  loan  and  the  plaintiff  foreclosed. 

In  the  foreclosure  proceedings  a  counterclaim  for 
$350,000,00  was  filed  by  Morris  Bromberg,  the  principal 
stockholder  of  4800  Marine  Drive,  Inc.,  and  Holiday  Lodge, 
Inc.  The  import  of  the  counterclaim  was  that  First  Federal 
undertook  to  act  as  the  construction  loan  disbursing  agent 
for  the  purpose  of  building  the  motel,  but  had  negligently 
and  imoroperly  disbursed  the  loan  by  unauthorized  payments 


„2" 

made  to  the  contractor  and  to  subcontractors;  that  Bromberg 
had  advanced  $275,000.00  and  had  issued  notes  in  the  amount 
of  $65,000,00  to  subcontractors  for  "extras"  not  included  in 
the  original  plans  and  specifications;  that  he  made  these 
payments  to  prevent  mechanic  lien  claims  against  the  property; 
that  he  made  the  payments  in  reliance  upon  the  plaintiffs  due 
care  in  supervising  the  total  expenditures  so  that  the  balance 
would  be  adequate  to  complete  the  building;  that  the  plaintiff 
breached  its  contract  and  was  negligent  in  its  supervision  of 
the  expenditures;  that  Bromberg  was  entitled  to  recoupment  for 
the  pa5rments  he  had  made,  and  that  because  of  these  payments 
he  was  entitled  to  a  lien  on  the  property  superior  to  the 
plaintiff's.   4800  Marine  Drive,  Inc.,  adopted  the  same  counter- 
claim and  asked  for  the  same  relief. 

The  complaint  for  foreclosure  and  the  counterclaim  were 
referred  to  a  master  in  chancery.   The  master  found  for  the 
plaintiff  and  against  the  counterclaimants  on  all  the  issues 
raised  by  the  pleadings.   The  chancellor  overruled  the  excep= 
tions  to  the  master's  report  and  entered  a  decree  which  found 
that  $949,426.30  was  due  the  plaintiff.   The  court  ordered  the 
property  sold  and  a  master's  deed  delivered  to  the  purchaser. 

While  we  might  overlook  the  deficiencies  of  the  abstract 
as  to  form,  which  deficiencies  the  defendants  admit  and  to  some 
degree  are  willing  to  correct  by  filing  additional  documents, 
the  deficiencies  as  to  substance  cannot  be  waived.   We  have 
carefully  compared  the  abstract  with  the  record  and  have  found 
it  to  be  woefully  inadequate.   The  record  is  1383  pages  in 
length;  the  exhibits  are  over  300  in  number.   The  transcript 
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of  the  proceedings  before  the  master  fills  over  five  volumes 
and  comprises  1021  pages.   With  the  exception  of  22  pages, 
which  represent  the  testimony  of  six  lien  claimants,  the 
balance  of  the  transcript  consists  of  the  controversy  between 
the  parties.   The  abstract  reduces  all  of  this  to  11  pages. 

The  plaintiff  called  ten  witnesses,  the  defendants  four. 
Of  the  latter,  two  were  witnesses  called  under  section  60  of 
the  Practice  Act,  who  also  testified  in  rebuttal  for  the  plain- 
tiff.  The  abstract  mentions  only  three  of  the  plaintiff's 
witnesses.   Although  all  three  testified  at  considerable 
length,  the  testimony  of  one  of  them  is  given  just  one  line 
and  the  testimony  of  the  other  two  is  condensed  into  four 
pages,    B romberg  testified  in  his  own  behalf  and  was  also 
called  by  the  plaintiff  in  rebuttal.   His  testimony,  which 
took  over  500  pages  in  the  transcript,  is  compressed  to  seven 
pages  in  the  abstract. 

In  their  objections  to  the  plaintiff's  motion  to  dismiss, 

the  defendants  explain  their  failure  to  abstract  more  of  the 

testimony  by  saying:   "For  the  purposes  of  the  appeal,  whether 

we  agree  or  not,  we  accept  the  findings  of  fact  made  by  the 

Master."  They  state  that  their  case  rests  upon  erroneous 

conclusions  of  law,  and  "whether  or  not  the  testimony  of 

certain  witnesses  contradicts  the  testimony  of  other  witnesses 

is  of  no  relevance."   However,  a  review  of  the  defendants' 

brief  belies  this  position.   The  brief  repeatedly  takes 

exception  to  the  master's  findings  of  fact  with  critical 

observations  such  as: 

"There  is  not  one  iota  of  evidence  in  the  record  to 
show. ..." 
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"...the  Master's  unsupported  finding...." 

"The  uncontradicted  evidence  before  the  Master  also 
disclosed. ..." 

"The  Master's  report  found... even  though  there  is  no 
iota  of  evidence  in  the  record.,.." 

"Notwithstanding  the  cumulative  force  of  the  evidence, 
the  Master  found...." 

"Yet  in  the  face  of  these  admitted  facts  the  Master...,." 
The  glaring  failure  to  abstract  the  testimony  of  some  of 
the  witnesses  and  the  failure  to  fully  abstract  the  testimony  of 
the  others  cannot  be  excused,   A  decision  in  this  case  could  not 
be  made  without  checking  the  accuracy  of  the  master's  findings 
of  fact  which  appear  to  have  been  based  in  part  on  the  credi- 
bility of  the  witnesses.   Furthermore,  it  would  be  impossible 
to  understand  and  most  difficult  to  correlate  the  exhibits 
without  continual  recourse  to  the  testimony  in  the  transcript. 
One  hundred  and  thirteen  plaintiff's  exhibits  were  marked  for 
identification  and  206  defendants'  exhibits  were  so  marked. 
Almost  all  were  received  in  evidence,  but  only  a  portion  of 
them  are  identified  in  the  abstracted  testimony. 

The  abstract  is  the  pleading  of  the  party  in  a  court 
of  review  and  it  must  contain  and  adequately  present  whatever 
is  sought  to  be  reviewed.   McCormack  v.  Haan„  23  Ill»  App,  2d  87, 
161  N,E,2d  599.  A  court  of  review  is  not  required  to  search  the 
record  for  the  purpose  of  reversal.  Jackson  v,  Gordon.  37  111, 
App.  2d  41,  184  N,E,2d  805;  Russell  v,  Halvama.  27  111,  App,  2d 
359,  170  N,E.2d  8,   In  the  present  case  it  would  be  impossible 
to  evaluate  the  defendants'  contentions  without  constant 
reference  to  the  record. 

In  their  objections  to  the  motion  to  dismiss  the  defendants 
state: 


"...if  Petitioner  believes  that  we  have  inadequately 
abstracted  the  matters  necessary  for  a  determination 
of  the  issues  before  this  court,  it  has  the  privilege 
conferred  by  the  rules  to  file  an  additional 
abstract," 

In  CribL-en  v.  Interstate  Motor  Freight  System  Co..  38  111,  Anp, 

2d  123,  186  N,E,2d  100,  this  court  said: 

"The  appellants  cannot  sidestep  the  obligation  of  filing 
a  sufficient  abstract  because  rule  6  permits  the  appellee 
to  file  an  additional  abstract.   Where  there  has  been  a 
sincere  effort  to  present  fully  and  fairly  every  error 
relied  upon  for  reversal,  a  merely  defective  abstract 
will  be  overlooked  and  an  additional  one  which  cures 
defects  and  supplies  deficiencies  will  be  welcomed; 
but  the  initial  responsibility  of  an  appellant  never 
shifts  to  the  appellee,  the  latter  is  never  compelled 
to  do  what  the  former  should  have  done," 

The  motion  of  the  appellee  to  dismiss  this  appeal  will  be 

sustained. 

Appeal  dismissed. 


Abstract  only. 
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CONSTANTINE  CLOSTERIDES ,  et  al., 
Plaintiffs-Appellants , 

V. 

HAROLD  DALTON  and  MICHIGAN  EXPRESS,  INC, 
a  Michigan  corporation, 


APPEAL  FROM 

SUPERIOR  COURT 
COOK  COUNTY 


Defendants-Appellees . 
MR,  JUSTICE  BRYANT  DELIVERED  THE  OPINION  OF  THE  COURT: 

This  is  an  appeal  from  an  order  denying  plaintiffs'  post- 
trial  motion  for  a  new  trial  and  from  an  order  of  the  court 
directing  a  verdict  dismissing  defendant,  Michigan  Express „  Inc., 
from  the  case»   The  action  was  brought  for  damages  to  person  and 
property  by  Constantine  Closterides  and  others  who  were  passengers 
in  a  car,  against  Harold  Dalton^  a  truck  driver ,  and  Michigan  Express j 
Inc.,  the  alleged  owner  of  the  truck. 

The  circumstances  surrounding  the  accident  are  for  the  m.ost 
part  undisputed.   During  the  afternoon  of  November  9,  195  5,  plaintiffs 
were  driving  on  Highway  20,  a  two  lane  highway ^  in  a  curvy  and  hilly 
territory  from  Rockford  to  Belvidere  at  from  50  to  60  miles  per  hour. 
They  approached  a  large  semi-trailer-truck  operated  by  Harold  Dalton 
and,  as  plaintiffs  testified,  after  following  it  for  some  time  they 
blew  their  horn  and  attempted  to  pass  the  truck.   The  truck  turned 
to  the  left  a  disputed  distance  while  attempting  to  pass  a  small  dump 
truck  which  was  proceeding  slowly  in  front  of  it.   Upon  perceiving 
plaintiffs'  car  the  semi  turned  back  into  the  right  hand  lane. 
Plaintiffs  charge  the  semi's  action  in  turning  to  the  left  forced 
them  further  to  the  left  causing  them  to  lose  control  of  their  car. 
They  careened  for  400  to  1000  feet  down  the  road  until  finally 
snapping  a  telephone  pole.   The  evidence  shows  there  was  no  contact 
between  the  semi  and  plaintiffs'  car^ 

Harold  Dalton  testified  he  did  not  hear  plaintiffs'  horn, 
turned  on  his  turn  signal  before  moving  out,  and  did  not  see 
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plaintiffs  in  his  mirror  when  he  started  to  pass  the  dump  truck. 
Upon  a  second  look  in  the  mirror  he  saw  plaintiffs'  car  approaching 
to  pass,  he  turned  back  to  the  right  and  stopped  behind  the   dump 
truck  which  was  in  the  process  of  making  a  right  hand  turn. 

The  errors  brought  to  our  attention  fall  into  two  categories; 
(1)  those  concerning  the  trial  and  verdict  for  defendant,  Harold 
Dalton;  and  (2)  those  which  pertain  to  the  dismissal  of  Michigan 
Express,  Inc.^  from  the  case<>   We  believe  that  if  the  liability  of 
Harold  Dalton  was  fairly  tried  and  the  jury  returned  a  verdict  for 
Harold  Dalton  in  conformity  with  the  evidence,  the  direction  of  a 
verdict  for  defendant,  Michigan  Express,  is  of  no  concern  whether 
done  correctly  or  not.   An  examination  of  the  pleadings  discloses 
that  Michigan.  Express  was  not  charged  with  independent  negligence 
but  only  with  liability  on  a  respondeat  superior  basis,   A  principal 
cannot  be  made  liable  in  respondeat  superior  when  the  actions  of  his 
agent  in  no  way  constitute  negligence.   Devore  v.,  Toledo,  Peoria  & 
W.  Railroad,  30  111.  App,2d  409,  412  (1961);  Haizen  v„  Yellow  Cab 
Co,,  41  111.  App.2d  330,  334,  342  (1963);  32  Chicago-Kent  L,R,  145, 
148. 

The  main  thrust  of  plaintiffs'  argument  is  that  the  conduct 
and  argument  of  defendants'  attorney  and  the  conduct  and  statements 
of  the  trial  judge  prevented  plaintiffs  from  receiving  a  fair  trial. 
Rather  than  misinterpret  the  context  of  the  remarks  which  plaintiffs 
abstracted  for  our  benefit,  we  took  the  liberty  of  reading  the 
entire  transcript.   On  occasion  counsel  for  defendants  broke  in 
upon  plaintiffs'  examination.   For  the  most  part  the  court  contained 
these  interruptions  and  rebuked  counsel  more  than  once.   The  alleged 
improper  conduct  of  the  court  appears  to  amount  to  no  more  than  an 
attempt  to  maintain  control  over  the  trial  and  an  effort  to  keep  the 
presentation  of  evidence  directed  toward  the  propositions  to  be 
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established  and  away  from  repetitive  or  prejudicial  remarks  in  the 
interest  of  containing  the  length  of  the  trial  to  correspond  to  the 
complexity  of  the  issues  presented. 

Considerable  latitude  must  be  allowed  the  court  in  conducting 
a  trial,  and  it  is  only  where  his  conduct  or  remarks  are  such  as 
would  ordinarily  create  prejudice  in  the  minds  of  the  jury  that  they 
constitute  ground  for  reversal,   Anderson  v..  Inter-State  Accident 
Ass'n,  354  111.  538,  550  (1933);  Schaffner  v.  Massey  Co,,  270  111. 
207,  217=218  (1915);  Reed  v.  Sands,  11  Ill„  App,2d  355,  357-358  (1956); 
Anno;  Judge's  Remarks-Prejudicial  Effect,  83  ALR  2d  11285  et__sje^^ 
We  do  not  believe  the  court  disparaged  or  abused  plaintiffs  or  their 
witnesses  and  we  consider  his  efforts  to  contain  the  length  of  the 
trial  and  the  relevancy  of  tne  evidence  as  praiseworthy  rather  than 
oppressive. 

On  the  whole,  plaintiffs  were  allowed  great  latitude  in 
developing  their  version  of  the  facts  and  the  jury  was  fully  apprised 
of  the  factual  issues  in  the  case.   Plaintiffs  object  to  the  rulings 
of  the  court  on  the  admission  of  testimony,  especially  those  rulings 
calling  for  differentiation  between  ultimate  facts  and  evidentiary 
facts.   We  can  see  no  error  sufficient  to  bring  these  rulings  under 
the  gross  abuse  rule  of  Muscarello  v,  Peterson,  24  Ill»  App.2d  262, 
273  (1960)  reversed  20  111. 2d  548  (1960)  and  McCray  v.  Illinois  Cent. 
R.  Co,,  12  111.  App.2d  425  (1957).   The  verdict  for  Harold  Dalton 
was  supported  by  the  facts  and  could  not  be  considered  to  be  against 
the  manifest  weight  of  the  evidence. 

The  direction  of  verdict  for  Michigan  Express  and  whether  this 
unduly  prejudiced  plaintiffs'  case  is  a  more  difficult  question.   The 
answer  of  Michigan  Express  denied  Harold  Dalton  owned  the  vehicle  in 
question,  and,  by  not  denying  admitted  the  vehicle  was  owned  by 
Michigan  Express.   Harold  Dalton  later  adopted  the  answer  of  Michigan 
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Express  as  his  owrio   There  was  no  allegation  in  the  complaint  that 
Michigan  Express  controlled  the  operation  of  the  truck,  but  only  that 
the  tractor-trailer-truck  was  maintained  and  operated  by  defendant, 
Harold  Dalton. 

During  the  course  of  the  trial  plaintiffs  called  Harold  Dalton 
as  an  adverse  witness  under  section  60  (111,  Rev,  Stat,,  ch.  IIO5 
§  60).   Counsel  directed  his  questions  to  showing  that  Harold  Dalton, 
at  the  time  of  the  accident,  was  driving  in  the  course  of  business 
of  Michigan  Express  when  the  witness  answered  several  questions  in 
an  allegedly  unexpected  manner.   After  Daiton's  testimony  an 
examination  of  the  pleadings  and  the  testimony  of  Harold  Dalton 
showed  a  conflict  on  the  question  of  ownership.   Plaintiffs  then 
sought  to  introduce  a  pre-trial  discovery  deposition  for  the  purpose 
of  impeaching  him.   The  court  refused  to  allow  them  to  do  so* 

Clearly  plaintiffs  had  the  right  to  introduce  testimony  from 

a  discovery  deposition  of  an  impeaching  nature  after  they  have  been 

taken  by  surprise  by  a  change  in  testimony.   The  law  was  well  settled 

in  Kapraun  v,  Kapraun,  12  111. 2d  348,  355  (1957): 

"Obviously  plaintiffs  were  not  bound  to  vouch  for 
the  veracity  of  the  testimony  of  the  adverse  witnesses 
and  they  could  have  introduced  any  competent  evidence 
in  direct  contradiction,   (111.  Rev,  Stat,  1957,  Chap, 
110,  par.  60.)   However,  they  were  bound  by  testimony 
of  any  adverse  witness  which  stood  uncontradicted  and 
unrebutted.   Chance  v,  Kinsellaj  310  111.  515;  In  re 
Estate  of  Donovan,  409  111.  195," 

See  also  Bucyna  v,  Rizzo  Bros,  Movers,  Inc. 5  31  111,  App„2d  31  (1961). 

Plaintiffs  contend  that  the  court's  arbitrary  action  in 
omitting  the  contradictory  statement  of  Dalton  usurped  the  jury's 
function  and  was  therefore  error.   The  statements  of  Harold  Dalton 
fall  into  two  categories:   (1)  those  which  pertain  to  ownership  of 
the  vehicle;  (2)  those  which  pertain  to  scope  of  emplojrment  of  Dalton. 

Harold  Daiton's  statements  concerning  ownership  were  to  the 
effect  that  he  owned  the  tractor,  leased  the  trailer  from  George 
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Griffin  and  leased  the  vehicle  to  Michigan  Express  under  an  agreement 
which  was  filed  with  the  ICC„   The  pleadings  established  that  Michigan 
Express  admitted  owning  the  vehicle  and  that  Harold  Dalton  denied 
owning  the  vehicle.   The  excerpt  from  the  pre-trial  discovery 
deposition  reproduced  in  the  record  has  Harold  Dalton  stating:   "I 
believe  I  took  over  the  tractor  in  March  of  1955."  This  statement 
is  in  no  way  contradictory  to  or  impeaches  what  Harold  Dalton 
testified  to  on  direct  examination.   The  point  of  ownership  was 
settled  in  plaintiffs'  favor  in  the  pleadings,  but  plaintiffs  sought 
to  make  an  issue  of  it  in  the  trial  on  their  path  to  establishing 
scope  of  employment.   Facts  which  have  been  admitted  in  the  pleadings 
are  taken  as  true  for  the  purpose  of  absolving  theix  proponents  from 
introducing  evidence  in  support  thereof.   But  whexe  the  defendant  is 
subsequently  quizzed  on  the  same  facts  constituting  the  admissions, 
the  correct  remedy  is  to  strike  these  contradictory  statements  from 
the  record  not  to  introduce  prior  statements  which  are  consistent 
with  testimony  on  the  stand  but  inconsistent  with  the  pleadings. 
The  court  properly  regarded  the  discovery  statement  as  non-impeaqhing 
and  implied  that  if  plaintiffs  were  resurrecting  the  issue  of  owner- 
ship the  contract  filed  with  the  ICC  would  be  the  best  evidence  of  it. 

The  question  of  whether  Dalton  was  an  employee  of  Michigan 
Express  did  not  arise  in  the  pleadings.   Only  Dalton  was  alleged  to 
be  in  control  of  the  vehicle.   After  Dalton  testified  to  his  leasing 
arrangement  with  Michigan  Express,  plaintiffs  attempted  to  introduce 
a  statement  from  the  discovery  deposition  to  the  effect  that  Dalton 
was  an  employee  of  Michigan  Express.   The  judge  refused  to  allow 
the  statement  to  be  admitted  because  as  he  read  the  deposition  the 
statement  regarding  the  employment  of  Harold  Dalton  referred  to  a 
period  prior  to  the  time  of  the  accident  and  Dalton  had  said  in  the 
deposition  that  he  owned  the  truck  after  March,  1955, 
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There  are  two  reasons  why  the  court  ruled  correctly «   First, 
it  is  the  function  of  the  judge  and  not  of  the  jury  to  determine 
whether  portions  of  the  deposition  sought  to  be  introduced  are 
relevant  for  the  purpose  of  impeachment „   Bessette  v„  Loevy,  11  111. 
App.2d  482,  488-489  (1956).   Without  the  benefit  of  the  entire 
deposition  we  must  uphold  the  court's  ruling. 

Second,  if  the  statement  tiiat  Dalton  was  an  employee  of 
Michigan  Express  referred  to  the  period  during  which  the  accident 
occurred  J  it  was  not  competent.   An  alleged  agent  may  never  attest 
to  his  agency  and  bind  a  principal  by  his  .-elf -serving  statements 
unless  such  statements  might  be  admissible  under  some  exception  to 
the  hearsay  rule  not  here  present.   Merchants'  Nat.  Bank  v.  Nichols 
&  Co.,  223  111.  41,  49  (1906);  King  v.  C.B.&  Q.  R,  Co..  235  111. 
App.  401 5  407  (1925).   Nor  can  a  witness  be  impeached  by  incompetent 
answers.   Kapraun  v.  Kapraun,  (supra  at  355);  Pienta  v.  Chicago  City 
Ry.  Co.,  284  111.  246,  253-256  (1918),  Central  Ry.  Co.  v.  Allmon, 
147  111.  471,  481  (1893). 

Here,  again,  the  court  pointed  out  that  the  contract  filed 
with  the  ICC  was  the  best  evidence  of  the  relationship  of  the 
parties  and  the  plaintiffs  should  produce  it.   The  first  time  this 
document  was  mentioned  by  Dalton  was  on  direct  testimony  on  the 
afternoon  of  September  20,  1962,   It  was  discussed  again  on 
September  21.   The  court  gave  the  plaintiffs  until  9:30  A.M.,  Monday, 
September  24  to  produce  a  copy.   There  is  evidence  that  plaintiffs 
attempted  to  get  it  by  summons  both  to  the  ICC  and  to  the  offices 
of  Michigan  Express.   It  did  not  arrive  during  the  time  set  by  the 
court  so  the  case  was  concluded  without  it. 

The  control  of  the  trial  is  within  the  sound  discretion  of 
the  court.   The  calender  is  crowded  and  delays  can  be  costly. 
Although  this  contract  would  have  had  a  bearing  on  the  ownership 
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and  perhaps  the  agency  question,  no  harm  resulted  to  plaintiffs  by  the 

refusal  to  allow  another  extension^   The  court  properly  ruled  on  the 

alleged  impeaching  statements  and  the  contract  could  only  have  had 

bearing  upon  the  directed  verdict  for  Michigan  Express. 

The  name  "Michigan  Express"  appeared  in  large  bold  lettering 

on  the  side  of  Dalton's  tracr,or  and  trailer.   Plaintiffs  contend 

that  this  alone  raised  a  presumption  of  operation  and  control  and 

that  therefore  a  direction  of  verdict  was  improper.   Bosco  v.  Boston 

Store  of  Chicago,  195  111,  App.  133  (1915);  Robeson  v.  Greyhound 

Lines,  Inc.,  257  111.  App.  278  (1930);  Sutherland  v.  Guccionej  8 

111.  App. 2d  201,  206  (1955);  Anno;  Highway  Accident -Ownership  of 

Vehicle,  27  ALR  2d  16  7,  185.   This  presumption,  however,  may  be 

rebutted  by  countervailing  evidence.   Bosco  v„  Boston  Stoie  (supra); 

27  ALR  2d  167,  192.   Plaintiffs  contend  the  presumption  cannot  be 

rebutted  so  as  to  allow  the  direction  of  a  verdict.   This  is  the 

Pennsylvania  rule.   Hartig  v„  American  Ice  Coo ,  290  Pa.  21  (1927); 

Talarico  v.  Baker  Office  Furniture  Co. ,  298  Pa.  211  (1929); 

Readshaw  v.  Montgomery,  313  Pa.  206  (1933).   The  Pennsylvania  rule 

is  not  followed  in  Illinois.   27  ALR  2d  167,  192^  195.   The  Illinois 

rule  was  well  stated  in  Miller  v.  Pettengill,  392  111.  117,  123 

(1945): 

".  .  ,  It  is  equally  well-established  law  in  this  State 
that  in  the  face  of  evidence  a  legal  presumption  ceases 
to  exist  and  is  of  no  force  and  effect,  and  that  while 
standing  alone,  such  presumption  might  establish  a 
prima  facie  case,  never  is  a  presumption  weighed  in  the 
balance  against  evidence  to  establish  a  fact.   Lohr  v. 
Barkmann  Cartage  Co.,  335  111.  335;  Nelson  v.  Stutz 
Chicago  Factory  Branch,  341  111.  387." 

In  the  Lohr  case  (supra  at  340-341)  it  was  held  that  a 

verdict  should  be  directed  over  a  presumption  of  agency  where  no 

other  evidence  exists.   In  this  case  the  uncontradicted  testimony  of 

Harold  Dalton  established  that  the  operation  and  control  of  the 

vehicle  was  in  his  hands  alone.   We  believe  the  presumption  was 
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overcome  by  this  evidence  and  a  verdict  was  properly  directed  for 

Michigan  Express. 

One  last  point  is  that  the  court  erred  in  giving  two  instructions. 

An  instruction  was  given  setting  out  a  statute  of  this  States 

"That  no  vehicle  shall  5  in  overtaking  and  passing 
another  vehicle,  be  driven  to  the  left  side  of  the 
roadway  under  the  following  conditions s 

1.  When  approaching  the  crest  of  a  grade  on  a 
curve  wheie  the  driver's  view  is  obstructed; 

2,  When  approaching  within  one  hundred  (lOO) 
feet  of  any  intersection, " 

Another  instruction  stated: 

"One  of  the  issues  to  be  decided  by  you  is  whether 
the  plaintiffs  and  the  driver  of  the  car  in  which  they 
were  riding  were  engaged  in  a  joint  enterprise. 
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If  you  decide  that  a  joint  enterprise  existed 
between  the  plaintiffs  and  their  driver.,  then  you  must 
charge  the  plaintiffs  with  the  negligence  of  their 
driver 5  if  any." 

Plaintiffs  rely  upon  Magill  v.  George,  347  111.  App.  6,  11  (1952) 

and  Andreas  v.  Ketcham,  77  111.  377,  380-381  (1875)  for  the 

proposition  that  an  instruction  is  improper  unless  related  to  proof 

in  the  case. 

We  are  hampered  in  our  ability  to  rule  on  this  point  because 
the  conference  on  instructions  was  not  abstracted.   This  alone 
would  justify  a  refusal  to  consider  any  error  in  instructions, 
Jackson  v.  Gordon.  37  111.  App, 2d  41,  45  (1962).   An  examination  of 
the  record,  however,  shows  that  both  of  these  instructions  refer  to 
important  elements  in  this  case.   The  accident  occurred  on  a 
generally  hilly  and  curvy  stretch  of  highway,   Harold  Dalton 
described  the  particular  area  where  the  accident  occurred  as  "sort 
of  curvy  and  had  a  bad  dip  in  it."   The  driver  of  the  car  Nick 
Spiropoulas  testified  he  waited  behind  defendants'  truck  because  of 
curves  until  a  straight  stretch  appeared. 

As  to  the  second  instruction,  the  Great  American  Indemnity  Co. 
was  allowed  to  intervene  as  subrogee  of  the  plaintiffs  because  it 
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was  liable  for  Workmen's  Compensation  liability  on  the  K  &  S  Foods  5 
Inc.,  a  corporation  run  by  plaintiffs.   The  petition  filed  on 
November  6,  1957,  further  alleged  that  on  the  day  of  the  occurrence 
the  plaintiffs  were  in  the  course  of  their  employment  for  the  K  &  S 
Foods,  Inc.,  and  the  occurrence  referred  to  in  the  complaint  arose 
out  of  their  employment  by  the  corporation.   The  petition  was  later 
amended  on  September  21,  1962,  to  read  that  Constantine  Closterides 
alone  was  in  the  course  of  his  employment  for  the  K  &  S  Foods,  Inc. 
on  the  day  of  the  occurrence.   The  plaintiffs  were  questioned 
regarding  the  reason  for  their  trip  to  Rockford  throughout  the  trial. 
We  believe  these  two  instructions  were  properly  given  based  on 
elements  and  testimony  in  the  case. 

The  verdict  and  order  should  be  affirmed  in  this  case.   The 
court  properly  directed  the  course  of  the  trial  and  there  are  no 
errors  of  sufficient  magnitude  to  warrant  granting  a  new  trial. 

JUDGMENT  AFFIRMED. 

BURKE,  P.J. ,  and  FRIEND,  J.,  concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

Plaintiff  iK-fir-r-o-rs, 

WOODROW  TEMPLE, 

Def endanC'-in  Erioait 


WRIT -OF  ERROR  TO 

MUNICIPAL  COURT 

OF  CHICAGO 


MR.  PRESIDING  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT: 

An  information  filed  in  the  Municipal  Court  of  Chicago  on 

March  12,  1962,  charged  that  Woodrow  Temple  on  February  10,  1962, 

committed  the  offense  of  theft  of  an  electric  shaver,  a  car  coat 

and  two  jackets,  the  property  of  Harvey  Levin^  intending  to  deprive 

him  of  the  personal  use  and  benefit  thereof,  in  violation  of  Chapo 

38,  §  16.1a,  111.  Rev.  Stat.  1961.   On  June  6,  1962,  in  a  trial 

without  a  jury,  the  court  found  the  defendant  guilty  in  manner  and 

form  as  charged  in  the  information  and  entered  judgment  that  he  be 

sentenced  to  confinement  in  the  County  Jail  of  Cook  County  for  four 

months  (considered  as  having  been  served.)   The  defendant  who  is  now 

imprisoned  at  Menard  Penitentiary  under  a  parole  violation  in  a 

previous  sentence  has  sued  out  a  writ  of  error  to  review  the  record 

of  his  conviction  for  theft.   He  has  been  allowed  to  prosecute  the 

writ  of  error  as  an  indigent  person* 

The  theory  for  reversal  of  the  judgment  urged  by  the  defendant 

is  as  follows: 

"Notwithstanding  that  the  plaintiff,  was  tried  and 
convicted  upon  a  misdemeanor  and  his  sentence  was  considered 
served,  because  of  the  fact  that  he  had  spent  more  than  Four 
Terms  of  Court  awaiting  trial,  he  has  an  absolute  right  to 
contest  his  conviction.   (See  Historical  Notes  to  Chap.  110, 
S.H,A.) 

"This  petitioner  was  arrested  without  warrant  and 
without  probable  cause  on  the  12th  day  of  February,  1962, 
searched  and  confined  in  jail,  because  one  Truman  Jaekson 
told  the  police  that  the  forged  check  he  was  arrested  for 
attempting  to  pass  had  been  given  to  him  by  the  petitioner. 

"Upon  no  more  evidence  than  this,  the  police  jailed  the 
petitioner  and  after  Four  Terms  of  Court ^  finally  brought 
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him  to  trial.   The  petitioner  denied  these  charges  and 
explained  to  the  Court  that  he  was  a  prisoner  on  parole 
from  the  ILLINOIS  STATE  PENITENTIARY,  and  because 
Jackson  had  the  knowledge  of  that  fact  was  the  obvious 
reason  that  he  had  sought  to  shift  the  weight  of  guilt 
from  his  own  shoulders  to  those  of  the  petitioner, 

"There  were  no  other  witnesses  in  Court..   Truman 
Jackson,  upon  whose  unsupported  and  uncorroborated  word. 
Petitioner  was  arrested,  was  not  present.   Neither  was 
Ruthie  Mitchell,  a  codef endant ,  caught  aiding  and  abetting 
Jackson,   Although  both  had  been  granted  a  years  probation 
in  prior  proceedings. 

"A  check  writing  machine,  produced  in  evidence ,  was 
testified  NOT  to  have  been  found  in  the  petitioner's 
home,  but  in  the  home  of  one  "James  Smith,"  who  had  also 
been  previously  discharged.   There  was  no  evidence  that 
said  machine  was  under  petitioner's  exclusive  control  or 
in  his  possession,  or  that  it  ever  had  been  in  his  possession, 
or  under  his  exclusive  control. 

"Petitioner  submits  that  the  above  facts  amount  to 
hearsay  and  guilt  by  implication.  There  was  no  other 
evidence  before  the  Court  upon  which  to  adjudge  him  guilty. 

"The  Court  erred  in  making  a  finding  of  guilty  and  said 
finding  of  guilty  was  an  expediency  to  avoid  the  implications 
annexed  to  an  imprisonment  of  Four  Months  duration  without 
prosecution. 

"That  this  finding  of  guilty  automatically  made  the 
prisoner  a  parole  violator  and  has  grievously  injured  him  by 
causing  him  to  be  returned  to  the  Penitentiary  even  though 
he  was  innocent. 

"WHEREFORE,  the  petitioner  prays  that  the  writ  of  error 
issue  and  that  this  Court  will  review  said  Trial  Record  and 
set  aside  and  reverse  the  judgment  of  the  Municipal  Court  of 
the  City  of  Chicago  and  this  petitioner  be  discharged  from 
his  unlawful  Sentence." 

The  defendant  feels  that  should  his  conviction  in  the 

Municipal  Court  be  reversed  that  the  Parole  Board  would  reconsider 

his  case  and  release  him  on  parole  in  the  case  in  which  he  is  now 

serving  a  sentence.   The  first  point  that  the  defendant  presents  is 

that  he  was  not  tried  within  four  terms  of  court.   Chap.  38,  §  748, 

111.  Rev.  Stat,  1961  provides  that  any  person  committed  for  a 

criminal  or  supposed  criminal  offense,  and  not  admitted  to  bail,  and 

not  tried  by  the  court  having  jurisdiction  of  the  offense,  within 

four  months  of  the  date  of  committment,  shall  be  set  at  liberty  by 
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the  court  5  unless  the  delay  shall  happen  upon  the  application  of  the 
prisoner.   The  record  in  this  case  shows  that  the  information  was 
filed  on  March  12,  1962,  and  that  the  case  was  postponed  for  trial 
until  March  23,  1962.   On  March  23,  1962,  on  motion  of  defendant  the 
case  was  postponed  until  April  13,  1962.   On  the  latter  date  the  case 
was  again  postponed,  on  motion  of  defendant,  until  April  2^^,  1962. 
On  April  24,  1962,  the  court  postponed  the  trial  until  June  6,  1962. 
On  the  latter  date  the  defendant  was  arraigned,  pleaded  not  guilty, 
waived  a  trial  by  jury,  was  tried  by  the  court,  found  guilty  and 
sentenced.   From  a  recitation  of  the  record  it  appears  that  two  of 
the  postponements  were  at  the  request  of  the  defendant.   He  was  tried 
within  four  months  of  the  postponement  requested  by  him  on  April  13, 
1962.   It  is  well  established  that  where  the  failure  to  try  the 
defendant  within  the  prescribed  time  was  occasioned  by  the  defendant 
himself,  that  the  above  mentioned  statute  does  not  apply.   Apparently 
the  defendant  recognized  this  when  he  was  in  the  trial  court  because 
he  did  not  make  any  motion  for  a  discharge  on  the  ground  that  he  was 
not  brought  to  trial  earlier.   The  defendant's  first  point  is 
without  merit.. 

The  other  points  urged  by  the  defendant  relate  to  the  facts 
of  his  arrest  and  the  evidence  presented  in  the  trial.   We  are  not 
aided  by  a  bill  of  exceptions  or  a  report  of  proceedings.   We  do  not 
know  what  testimony  was  presented  as  to  the  arrest  or  guilt  of 
defendant.   In  the  absence  of  a  bill  of  exceptions  or  report  of 
proceedings  we  assume  that  the  court  acted  in  accordance  with  the 
law  of  the  land  and  the  evidence  presentedo   We  are  required  to 
assume  that  the  evidence  supports  the  judgment.   Rule  65  of  the  Rules 
of  the  Supreme  Court  provides  "that  in  all  criminal  cases  in  which 
review  is  sought  by  writ  of  error  or  notice  of  appeal  the  bill  of 
exceptions  or  report  of  proceedings  at  the  trial,  if  it  is  to  be 
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incorporated  in  the  record  on  review,  and  other  proceedings  which  the 
party  seeking  review  decides  to  incorporate  in  the  record  on  review, 
shall  be  submitted  by  the  party  seeking  the  review  to  the  trial 
judge  or  his  successor  for  his  certification  of  correctness  and  be 
filed  in  the  trial  court  within  100  days  after  judgment  was  entered, 
or  within  any  extension  thereof  granted  within  the  100  days  or  any 
extensions  thereof."   The  application  for  the  writ  of  error  was  not 
made  or  presented  until  October  1963.   The  rule  quoted  was  in  effect 
in  June  1962,  when  the  defendant  was  convicted  in  the  Municipal 
Court  and  in  October  1963,  when  he  applied  for  the  writ  of  error. 
Rule  2  7  of  the  new  Rules  of  Procedure  in  criminal  appeals  effective 
January  1,  1964,  requires  that  appeals  shall  be  perfected  within  30 
days  from  the  entry  of  judgment  and  that  the  trial  judge  shall  cause 
the  report  of  proceedings  to  be  certified  by  the  reporter  and  filed 
with  the  trial  court  within  50  days  after  the  filing  of  the  notice 
of  appeal,  and  that  if  the  reporter  is  unable  to  complete  the  report 
within  the  time  prescribed  the  judge  shall  fix  the  time  for 
certification  and  filing.   The  defendant  did  not  make  any  attempt 
to  procure  a  report  of  proceedings  or  a  bill  of  exceptions  under 
either  the  old  rule  or  the  new  rule. 

The  defendant  has  not  established  any  ground  for  reversal. 
Therefore  the  judgment  is  affirmed. 

JUDGMENT  AFFIRMED, 

FRIEND ,  J . ,  and  BRYANT ,  J . ,  concur . 
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Age  nda    No .    2  6 


IN  THE 


APPELLATE    COURT    OF    ILLINOIS 


FIFTH    DISTRICT 


JASPER  INGRANDE  and 
SARAH  INGRANDE , 


Plaintiffs-Appellees , 


vs. 


ROBERT  L.  HIGGINS, 


Defendant -Appellant . 


Appeal  from  the 
City  Court  of 
Alton,  Illinois 


DOVE,    P.    J. 


This    is    an   appeal    by   the    defendant    from    a    Judg- 
ment  rendered    against   him   by  the   City  Court   of  Alton,    Illinois, 
in    favor   of   the    plaintiffs,    for    $1022.00.       The    complaint    con- 
sisted   of   two   counts.      Count    one    alleged,    among    other   things, 
that    the    defendant    represented    to    the    plaintiffs,    who   are    hus- 
band   and    wife,    that   a   dwelling   house,    which   he    induced   them 
to   buy,    was    a   Gold    Medallion   Home,    and   was    insulated   and 
wired   in   accordance    with   the    Union   Electric   Gold    Medallion 
Home    Program,    and   that  the   cost   to  them   of  the    electricity 
used    in    operating    said    home   would    not   exceed    $35.00    per 
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month.      It   was    averred    that  these    representations    were 
false    and    untrue,    and    so   known   to   be,    by   the    defendant, 
at   the   time    he    made   them. 

Count  two   of  the   complaint   alleged   that   on   or 
about   June    10,    1960,    the   defendant,    for   a   valuable   con- 
sideration,   entered    into   a    contract   in    writing,    with    plain- 
tiffs   by  which    it   was    agreed   that   defendant   would    sell, 
and   plaintiffs   would    purchase,    a   Gold    Medallion   Home, 
which   was    owned   by   defendant   and    located    at    221    West- 
wind    Drive,    Alton^    Illinois,    for    $25,800.00;    that    said    home 
would    meet    said    specifications    and   would    include    storm   win- 
dows  and   doors;      that   plaintiffs    have   performed   all   the   con- 
ditions   of   said   agreement   on  their  part  to  be    performed;    that 
defendant  has    failed   and   neglected   to   perform    said   agreement 
In   that   he   failed   and   refused   to   supply   storm   windows   and 
doors    for   said   home,    and    said   home   does   not   meet   the    speci- 
fications  for  a   Gold    Medallion   Home.      An   affidavit   of  the 
plaintiffs   recited   that   their  copy   of  the   written   contract   re- 
ferred  to    in   this    count   as    having   been    executed   by   the    parties 
on   June    10,    1960,    cannot   be    located;      that   they   have   made 
diligent    search   for   the    same    and   diligent   inquiry   among    all 
persons    who   might    know   where    it   is,    but    have    been    unable    to 
find   the    same,    and   that   no  copies   thereof,    either   signed   or 
unsigned,    are   accessible   to  either  plaintiff. 
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The    answer    of   the    defendant   as    to   count    one    ad- 
mitted   that   the    home    referred    to   was    not   a    Gold    Medallion 
Home,    and    avers    that   it   was    never  represented    to   be    such. 
The   defendant   denied    making    any   false    statements    as    charged, 
and    denied    substantially   all   the    other   allegations    of  this 
count.      In   his    answer   to   count    two,    defendant    admitted 
entering    into  a   contract  with   the   plaintiffs   as   alleged,    but 
denies   that   the    contract   represented   the    home   to   be   a   Gold 
Medallion   Home,    and   built    according   to   plans    and    specifi- 
cations   published   by   Union   Electric   Company.      The   answer 
also   admitted    that   plaintiffs    promised    and    agreed    to   pur- 
chase   the    property   for    $25,800.00,    and    admitted   that   the 
plaintiffs    have    performed    all    the    conditions    of   the    contract, 
on   their   part   to   be    performed.      The    defendant   denied    the 
other  allegations    of  this   count. 

The    issues    made    by   the    pleadings    were    heard    by 
the    court   without   a    Jury,    resulting    in   a    finding    that   the 
allegations    of  fraud,    as   alleged   in   count   one,    were    not   pro- 
ven,   and    upon  that  count   the    court   entered    judgment   for  the 
defendant.      As   to  count   two,    the   court   found   the    issues    for 
the   plaintiffs,    and   rendered   Judgment   in  their   favor   for 
$1022.00.      As    no   cross-appeal    has    been    filed,    the    only 
question   presented   by   this    record    is    whether  the    Judgment 
of   the   trial   court   upon   the    issues    made   by   count   two  and 
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defendant's    answer  thereto  are    supported   by  a   preponder- 
ance   of  the   evidence. 

The    issues    presented    to   the    court    for   determina- 
tion  by   the    pleadings    are,    (1)    did   the    contract    specify   the 
sale    by   defendant   and   the    purchase    by   the    plaintiffs    of   a 
Gold    Medallion   Home?,     (2)    did    the    contract    specify   the 
installation   of   storm   windows    in   the    home    purchased?,    and 
(3)    did    the    contract    specify   the    installation    of    storm   doors 
in   this    home?      If   any   of   these    questions    are    answered    in 
the   affirmative,    then  the   court   must   determine   whether  any 
of   these    provisions    of   the    contract   were   breached,    and    if 
so,    the    amount   of  damages    plaintiffs    sustained    by   reason 
there  of . 

The    record    discloses    that   the    Union    Electric    Com- 
pany  has    two   types    of   homes    under   Its    so-called    "Medallion" 
program.       The    "Gold    Medallion    Home"    is    one    which   conforms 
to  the    Union    Electric   Company's    specifications   with   regard 
to   electric    insulation,    wiring,    heating    and    lighting.      The 
"Medallion    Home"    is    one    which   conforms    to   Union   Electric's 
specifications   with   regard    to   lighting    and    wiring    only.      The 
defendant   is    a    building   contractor,    and   was    interested    in   de- 
veloping   a   residential    subdivision    in   Alton,    and   the    house 
he    built   and    sold   to   plaintiffs    was    a    Medallion    Home,    but 
not   a    Gold    Medallion   Home. 
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Jasper   Ingrande,     one    of  the    plaintiffs,    testified 
that   he    was    born   in   Sicily,    and   came   to  America    in    1940,    and 
could    neither   read    nor   write    English;      that   he    and    his    wife 
contacted    John   Jay   Dick,    a    real    estate    broker   living    in 
Alton,    who   had    entered    into   a    Listing   Agreement   with   de- 
fendant,   on    March    15,    1960,    by   the    provisions    of  which   the 
Dick    Realty  Company   was    given   the    exclusive    right   to    sell 
this    property.      The    reverse    side    of  this    contract,    or   listing 
agreement,    which   was    offered    and    admitted    in   evidence, 
states    that    the    type    of   furnace    in   this    house    is    "Gold    Me- 
dallion  Electric",    and    that   the    home    is    a    "Gold    Medallion  " 
home.      Mr.    Ingrande    further   testified    that    he    and    his    wife 
bought   this    property   through    Mr,    Dick,    because    his    wife 
liked    it,    and    wanted    it,    and   that    Dick   told    him    and   his    wife 
that   it   was    a   Gold    Medallion   Home. 

John   Jay   Dick   was   called   as    a   witness   by  the 
plaintiffs,    and   testified   that   at  the   time    he   and   defendant 
executed    the    Listing    Agreement   the    house   was    under  roof, 
but   only   about   one-third    completed;      that   when   the    agreement 
was   executed,    he   talked   with   defendant   about  the    specifi- 
cations,   and  what   the   house   would   look   like, and   defendant 
told   him    he   planned   to  build   a   Gold    Medallion   Home;      that 
he    would    put   on    storm   doors    and   windows    and    meet   the    Gold 
Medallion  requirements    of  Union   Electric   Company;      that 
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he   advertised   the   house    for   sale   as    a   Gold    Medallion   Home 
in   the   Alton   Evening   Telegraph;      that   during   the    time    it   was 
being   constructed,    there    was    a    plaque    in   the    window   indi- 
cating  that   the   construction   was   to   be   a   Gold    Medallion 
Home  , 

This    witness    further   testified    that   when    plaintiffs 
purchased   this    home,    a   written   contract,    of  which   there   were 
two  copies)    was    executed    by    plaintiffs    and   defendant,    and 
that   these   were    taken   to   the    Plasa    First   Federal,    which   fi- 
nanced  the   deal   for  the   plaintiffs;      that   he   has    made   inquiry 
at   Piasa    First   Federal,    and    searched   his    office,    but   has   been 
unable    to   locate   this   contract. 

Alfred   J,    Norcorn  was    called   as   a   witness   by  the 
plaintiffs,    and   he    testified    that   he    represents    the    Union 
Electric   Company,    and   had    been   with   that  company   for  more 
than   twenty-five    years;      that   he    was    familiar   with   Gold    Me- 
callion   homes,    and   the   Gold    Medallion  program   conducted   by 
Union   Electric;    that   a   Gold    Medallion   home   must   meet   certain 
lighting,    wiring   and    insulation    requii  ements  ,    and   all   windows 
must   be    storm   windowed    and    all   doors    require    storm   doors; 
that   he    is    familiar  with   the   dwelling   which   is   the   basis    of 
this    litigation,    and   that   in   the    winter   or   spring   of   1960   de- 
fendant  talked   to   him   about   qualifying    this    house    in   the    Gold 
Medallion   program,    but  was   told   by   the   witness    it   could   not 


-      6      - 


\o    ..  io^^rtcirio 


^  li  n;    ^  l  u 


:.    ,  OZ 


niSlQ 


;  6i 


^  li  0  rr' 


;iirii 


'  G  ..  'J 


1  :r^.:.i  I  r.  lj 


i    c  I.  ij    »  r.  c 


;n=^v. 


64-2       -      7 


be    so   qualified,    because    the    defendant   only   owned    eight    lots 
in   this    sub-division   and    a    minimum    of   ten   lots    was    required. 

Sarah   Ingrande    testified    that    she    visited   the    home 
three   times    before    they   purchased    it;      that    she    and    her   hus- 
band  and   defendant  executed   a   written   contract   of  purchase, 
which   has   been   lost   or   misplaced,    and    she   was   unable   to 
produce    it;      that   she    recalled    the   terms    of  the   contract   and 
it   provided    that   the    home    was    a    Gold    Medallion    home    with 
electric    heating    and    storm    doors    and    windows;    that   there    was 
an   emblem    in   the    window    stating    it   was    a    Gold    Medallion 
home;      that   before    the    contract   was    executed,    she  saw  this 
emblem    in   the    window,    inquired    of  defendant   whether   the 
house    was    a    Gold    Medallion   home,    and    defendant    said    it 
was;    that    she    moved    into   the    house    in   June,    1960,    and    in 
the    following   winter   defendant    put   in,    at   plaintiff's    repeated 
request,    two    storm   doors. 

The    defendant   testified    that   he    was    a    general 
contractor,    and    had   been    in   the    construction   business    for 
ten  years;    that   he   entered    into   a   contract   with   plaintiffs 
for  the    sale   and   purchase    of  this    home,    but   did   not   recall 
whether  it  was   a   written   contract,    but   he   thought   it  was, 
although   he    did    not   remember    signing    it.      This    witness    ad- 
mitted  that    Mr.    Dick   asked    him    whether   the    house   was    a 
Gold    Medallion    home,    but  testified   that   he   did    not   recall 
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whether   this    question   was    asked    before    or   after   Dick    had 
advertised  it    in   the    papers    as    such,    and    he,    the    defendant, 
said    that    he   told    Dick    it   was    not    a    Gold    Medallion    home. 
He    further   testified    that    Mr.    Norcorn,    of   Union    Electric, 
contacted    him   after   the    advertisement    appeared    which    stated 
this    home    was    a    Gold    Medallion    home,    and    he,    Norcorn,    told 
defendant   to    stop    Dick    advertising    it   as    such.      Defendant 
said    thereafter   he    did    contact   Dick   and   told    him    not   to   ad- 
vertise   the    home    as    a    Gold    Medallion   home,    but    he    did    not 
recall   whether   Dick   did,    or   did    not,    continue   to    so   advertise 
it.      With   reference    to   the    plaque,    defendant   testified    that 
it   was    not   in   the    window    of  the    house,    during   construction, 
but    In   the    front    yard     /    and    as    he    recalls,    the    word 
"Medallion"    was    not    on   the    plaque,    but   he    could    "not    say 
for    sure    that   Gold    Medallion   was    not   on   the    sign."      Defend- 
ant  further  testified   that   he   had   not  been   able   to  locate    any 
copy   of  the    contract   and    that    "to    my   knowledge,    I   did    not 
sign    a    contract       for   the    sale    of   this    house   to   the    Ingrandes, 
on   which   contract    it   was    indicated    this    was    a    Gold    Medall- 
ion  home."      He    further   testified    that    he    did    not   have    any 
agreement   with   them    about    furnishing    storm   doors    or   storm 
windows    for   the    house. 

From    the    pleadings    and    the    evidence,    of   which 
the    fo»"egoing    is    a    fair   resume,    the    trial   court   determined 
that   the    contract   executed   by   the    parties    specified    that   the 
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home   which   plaintiffs   contracted   to   purchase   was    a   Gold 
Medallion   home;      that   the    contract    specified    the    installa- 
tion   of   storm   windows    and    storm   doors,    determined   that   de- 
fendant  breached    the    same,    and    fixed    the    amount    of   plain- 
tiff's  damages    at    $1022.00. 

The    testimony   of   Mrs.    Ingrande    indicates    that 
after   the    plaintiffs    moved    into   their   new   home,    defendant, 
at    her   repeated   requests,    caused    to   be    installed    the    storm 
doors    and    paid    for   them,    but   refused    to   comply   with   her   de- 
mand  that   he    install    storm   windows.      Mr.    Ingrande    testified 
that   he    had    the    storm   windows    installed,    and    he    paid    Darrel 
C.    Hileman   therefor,    the    sum    of   $300.00,    and   a   receipted 
bill   for  that   amount   was   offered   and   admitted    in   evidence 
without   objection,    and    identified    as    plaintiff's    exhibit    No. 

4,  Mr.    Ingrande    further   testified    that   he    had    the    required 
insulation   installed    and   paid    $615.00    therefor  to  Gersman 
and   Company,    and   a   receipted   bill   of  that   company   was   also 
offered   and   admitted    in  evidence   as   plaintiff's   exhibit   No. 

5,  These   amounts    aggregate    $915.00.      The   trial   court 
found,    according   to  the    brief   of  counsel    for  appellees, 
that   during    the    year   prior   to   the    time    the    storm   windows 
and    insulation  were    installed,    the    electric   bills    paid   by 
the    plaintiffs    were    $107.00    higher  than   the    year   Immediately 
following,    and   the    court   awarded    that    sum   to   the    plaintiffs 
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in   addition    to   the    $915.00,    or   a   total    of    $1022.00,    the 
amount   of  the    Judgment. 

In    order   to   qualify   this    house    as    a    Gold    Medallion 
home,    the    record    shows    the    expenditure    by   plaintiffs    of 
$915.00,    and    under   the   pleadings    and    evidence,    the    court 
might   properly   award    plaintiffs    that   amount   as   damages,    but 
the    further    sum    of    $107.00    is    too    speculative    and    conjectural 
to   be    considered    as    damages,    and,    under   the    pleadings, 
should    not   have    been    included    in   the    award    made    to   the 


plaintiffs  . 


The    written   contract   which   forms    the    basis    of 


this   action   was    not    produced    at  the   trial.    What   its    provi- 
sions   were    and    whether  any    of  them    had    been   breached   were 
questions    of   fact   to   be    determined    in   the    first    instance    by 
the   trial    court.       The    defendant   by   his    answer   admitted    that 
a    written   contract   was    entered    into,    and    that   he    sold,    and 
that   the   plaintiffs    purchased,    the    premises   referred   to  in 
the    pleadings    for    $25,800.00,    and   that   plaintiffs    paid   that 
sum   for  the   premises   and   carried    out  the   contract   as   they 
were    obligated   to  do. 

The   trial   court  heard   this    case   without  a   Jury, 
The    court    observed   the    witnesses    and    was    best   able   to 
Judge    of  their   credibility.      The    court   adopted    plaintiff's 
theory   and   where   the    evidence    is    conflicting,    the    findings 
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of   the    trial    court   will    not   be    disturbed   by   a   reviewing    court, 
unless    those    findings   are   clearly   against   the    preponderance 
of  the   evidence    or   unless   it   is    apparent   that  an   error   has 
been   committed.      (Arliskas    v.    Arliskas,    343    111.    112; 
Calcutt   V.    Gaylord,    415   111,    390). 

If  the    plaintiffs    shall    file,    within   thirty   days 
after  this    opinion   is    filed,    a   remittitur   of   $107.00,    the 
judgment    of  the    trial   court   will   be    affirmed    for    $915.00. 
If    such    a   remittitur   is    not   so   filed,    then   the    judgment 
appealed    from   will   be   reversed   and   this   cause   remanded 
to   the    Circuit    Court    of  the    Third    Judicial   Circuit    for   a    new 
trial.      Each   party   to   pay   one-half   of   the    costs    in   this    court. 

Affirmed    on    Remittitur. 


Wright,    J.,    concurs. 
Reynolds,    J.,    concurs. 
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IN    THE 


APPELLATE    COURT    OF    ILLINOIS 


FIFTH      DISTRICT  . 


ELIZABETH   TARASUIK,    Administrator 
of   the    Estate    of  Wassell    Tarasuik, 
a/k/a    Wassell   Tarasuik,    Deceased, 

Plaintiff-Appellee  , 


vs  . 


JOHN    RUSSELL    and    VICTOR   RUSSELL, 

Defendant-Appellant 
VICTOR    RUSSELL, 

Counterplaintiff-Appellant , 

vs  . 

ELIZABETH  TARASUIK,  Administrator 
of  the  Ertate  of  /Vjssell  Tarasuik, 
a/k/a   Wassell   Tarasuik,    Deceased, 


Counterdefendant-Appellee  . 


Appeal    from 
the    Circuit 
Court   of 
Madison   County 


Hon  . 

Richard    R.    Clark , 

Tria  1   Judge  . 


REYNOLDS,    J. 

This    cause    arose    from    a   two   car   collision    on 
Illinois    Route    No.    140,    approximately   two   miles    east    of 
Alhambra,    Illinois.       The    highway   at   the    point   of  collision 
is    straight    and    level,    with    a    slight   rise    to   the    east,    is 
black-top   with   divider   of   intermittent   white    line,    and    is 
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two   laned  .      At   the    point   of   impact,    the    area    is    rural   with 
speed    limit   of   65    miles    per   hour.      There    were    some    patches 
of   fog,    but   the    pavement   was    dry.      The    accident   occurred 
at   dawn,    4:30    a.m.    June    18,    1961. 

Plaintiff's    intestate,    Wassell   Tarasulk,    was 
headed    west   and   defendant    Victof    RusSell   was    headed    east,' 
The    two   vehicles    collided,    left   front   to   left    front,    and 
after   impact   the    two   vehicles    apparently    swung    in   a    counter- 
clockwise   direction   so   that   the    Russell   automobile   ended 
approximately   in   the    middle    of  the    highway,    facing   gener- 
ally   northwest,    and   the   Tarasuik  automobile   ended   just 
off  the    pavement   to   the    north   and    facing    southeast.       Debris 
and    oil    on   the    highway   from   the   wrecked    automobiles    was 
on   the    north   side    of  the    west-bound   or  Tarasuik's    lane. 
Tarasuik   was    killed    in   the    collision,    dying   almost   instantly 
Russell   was    seriously   injured. 

There    were    no   eyewitnesses    to   the    accident 
other  than   Victor   Russell   who  was    not   a   competent   witness 
by   reason   of  the    Dead    Man's   Act.      The    only   witnesses    to 
testify   were    post-occurrence    witnesses    including   a   deputy 
coroner,    a    tow   car   driver,    two   Illinois    State    Policemen,    a 
passerby,    witnesses    as    to   the    driving    habits    of  both   drivers 
and    damage    witnesses, 

Tarasuik   was    a    38   year   old   construction   worker 
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and    left   a   widow   and    two   minor   children,      Russell   was    a 
21    year   old   college    student.      Tarasuik   had    gotten    up   early, 
made   his    own   breakfast  and    left  to   go   fishing.      Russell 
had    been    visiting    a    girl    friend    in    the    Wood    River   area    the 
evening    before    the    accident   and    was    on    his    way   home    near 
Effingham  , 

Plaintiff   as    administratrix    of   the    Estate    of 
Wassell   Tarasuik,    brought    suit    against   Victor    Russell    and 
Russell    filed    his    counter-claim    against   her,    as    administra- 
trix.     The    cause    was  tried   before    a    Jury   and   the    Jury   returned 
a    verdict    finding    for   the    plaintiff  in   the    sum    of   $25,000,00 
and    against    Russell    on    his    counter-claim.      Defendant 
Russell   appeals   to  this   court. 

The   points    raised   by   defendant   on   appeal   are 
numerous   and   to  attempt   to  discuss   each   point  at   any 
length   would    serve    no   useful    purpose.       Instead    the    main 
points    raised    by   the    defendant   will   be    discussed,     in   four 
catagories,    namely,    (1)    Admission   of   improper   evidence, 
(2)   Exclusion   of  proper  evidence,    (3)    Failure   to   strike 
testimony   of  driving    habits    and   due    care    of  the    decedent, 
(4)    Misconduct   of   plaintiff's    counsel    in   closing    argument 
to   the   Jury, 

On   the    question   of  the    admission   of   improper 
evidence,    defendant   claims   the   court  permitted    leading 
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questions,  cross-examination  on  matters  not  covered  by 
direct  examination  and  that  improper  demonstrative  evi- 
dence   was    admitted. 

In    argument,    the    defendant   claims    error   in   the 
admission   of  the    answer   of   deputy   coroner    Dauderman,    as 
to  the    location   of  a   mark   on  the    pavement  with   relation 
to   the    north   edge    of   the    pavement   of  the    highway.      As    to 
the   improper  cross    examination,    defendant   claimed   the 
court  permitted   plaintiff's    counsel  to  ask   defense   witness 
Sprankle    questions    about   oil    spots    on   the   highway,    gouge 
marks    on   the    pavement   and    that    he    had    heard    the   gouge 
marks    being    made   when   the    Russell   car  was    moved,    and 
that   these    matters    had    not   been   covered    in   direct   exami- 
nation  and   that   defendant    had    no   opportunity   to   cross- 
examine    or   Impeach   the    witness    on   the    new   evidence    devel- 
oped   by   these    questions.       As    to   the    third    matter,    admission 
of   improper   evidence    relates    to   the    admission    of   a   road    map 
of   Illinois    as    evidence    in   the    cause.      Defendant   argues 
that   the    only   purpose    of   admission   of   this    road    map   would 
be    to   show   the   distance   between   Wood    River   where    the   de- 
fendant  had   been   visiting    his    girl    friend,    and    his    home    at 
Effingham,    thus     inferring    excessive    speed    on   the    part   of 
the   defendant.      The   area    shown   by   the    road    map   which   was 
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a    cut-out   part    of  an    Illinois    highway   map,    showing    an 
area    of   Illinois    from    St.    Louis    and    the    Wood    River   area 
eastward    to   a    short  distance    east    of   Effingham.      A   con- 
sideration   of  these   three    claimed    errors    on   the    part    of  the 
trial   court   fails    to  disclose    any   reversible    error.      The 
witness    Dauderman   had    testified    in   both   direct   and    cross 
examination   as    to    tire    marks    on   the    pavement.      He    was 
finally   asked    to   locate    the    tire    mark   and    was    allowed    to 
testify   as    to   his    recollection    of  the    mark.       The    question- 
ing  of   Sprankle    as    to   oil    spots,    and    gouge    marks    on   the 
pavement,    may   not   have    been    specifically   covered    in   the 
direct   examination    of  this    witness,    but    since    the    witness 
had   testified    as    to   the    position   of  the    cars,    the    mark   on 
the    pavement,    and    such    other   pertinent   facts    about   the 
scene    of  the    accident,    it   would    seem   that   any    questions 
as   to  marks    on   the   pavement,    or  debris   and    oil   on  the 
pavement  would    be    not   only   proper  but   necessary.       As    to 
the    road    map,    it   is    difficult   to   perceive    how   the    intro- 
duction   of  the    map   would   prejudice    the    case    for  the    de- 
fendant.     All   of   these    claimed    errors    seem   to   be    those 
little   differences    of   opinion   and    questions    of   law   that 
arise    in   every   lawsuit.      The    admission    of   evidence    or   the 
refusal   to   admit   certain   evidence    is    largely   a    matter   of 
sound   discretion   on   the    part   of  the    trial   court.      Peebles 
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V.    O'Gara    Coal    Co .  .    2  3  9    111.    370    ;    Hatcher   v.    Quincv 
Horse     Ry .    &    Carrying    Co..      193    111.    App.    590;    Daugherty 
V.    Heckard  .   189    111.    239.      In   the    Daugherty   v.    Heckard 
case,    cited   with  approval   by   the   court  in   the    Peeble  s    v . 
O' Gara    case,    the   court    said:- 

"The  propriety  of  admitting  or  excluding  leading  questions 
is  within  the  sound  discretion  of  the  trial  court.     In  some 
of  the  States  this  discretion  is  not  subject  to  review;    in 
others  the  rule  is  that  a  manifest  and  injurious  abuse  of 
the  discretion  may  be  corrected  in  the  courts  having 

appellate  jurisdiction The  latter  rule  obtains 

in  this  court." 

In   the    case    of   Funk   v.    Babbitt.    156    111.    408, 
the   rule   was    laid   down   that  the    allowance   of  leading 
questions    would    only   be    ground    for   reversal   when   the 
discretion    of  the    trial    court   was    palpably   abused   and    sub 
staatial    injury  done. 

This    court   has    considered   the    matters    raised 
by  defendant  on  the    question    of  admission   of   ini proper 
evidence    and   finds   that   under  the   rules   as    stated   above, 
these    questions    and    evidence    were    within   the    bounds    of 
the   discretion   vested   in   the   trial   court   and  were   not   pre- 
judicial  to  the   defendant. 
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The    second    point    urged    by   defendant   is    that 
the   trial   coUrt  refused   testimony  that  would   have   Impeached 
the    testimony   of   Officer   Sprankle,    a    supposedly   friendly 
witness    for  the   defendant   who   had    suddenly   turned   hostile. 
The    defendant   contehds    he   was    entitled    to   claim    surprise 
and   had   the    right  to  cross-examine   this   witness    and   ask 
leading    questions.      The    defendant   further   contends    that 
under  the    circumstances    the    trial   court   should    have    called 
Officer   Sprankle   as   a   court   witness    and   permitted   the   de- 
fendant to   cross   examine. 

There   was    testimony   that   the    attorneys    for  the 
defendant   had    talked    to   Officer   Sprankle    a    day    or    so    prior 
to   the   trial    and    that    his    testimony   on   the    stand    was    not 
materially   different   from   what   he   discussed   with   the    attor- 
neys.      If   his    testimony   on   this    point   is    true,    there    was 
no   surprise    and   when   the    defendant   called    Officer   Sprankle 
to   the   witness   chair,    he    knew   or   should   have    known   what 
the      witness   would    testify.       Under   such   circumstances 
defendant   had    no   right   to   cross    examine    or   impeach.      In 
the    case    of    McCrav   v.    111.    Cent.    R.    Co..     12    111,    App  .    2d 
425,    the    trial   court   permitted    the   witness    to   be    impeached 
and   contradicted   by   use    of  an   alleged   prior   inconsistent 
written    statement.      And   the   court    said    in  that   case   that 
as   a   general   rule,    a   party   voluntarily   calling   a   witness   to 
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the    stand    vouches    for   his    credibility   and   cannot    Impeach 
him   except   as    that   result   may   be    incidentally   accomplished 
by   proving    a    state    of   facts    differing   from   that    sworn   to   by 
the   witness.       Citing    People    v.    Michaels.     335    111.    590 
and    Chicago   City   Ry .    Co.    v.    Gregory.     221    111.    591.      If 
a    party's    witness    unexpectedly   gives    surprising   testimony 
at    variance    with   an   earlier    statement,    the    party   calling 
the   witness    has   the    right   to   call   the    attention    of   the   wit- 
ness   to    such    statement   for   the    purpose    of  refreshing    his 
memory    or   awakening    his    conscience.      Finch    Bros  .    v . 
Betz  .    134    111.    App.    471;      The    People    v.    Rongetti.     344    111. 
2  7  8;      The    People    v.    Quevreaux.    407    111.    176;      McCray    v. 
Ill .     Cent .    R.    Co .  .       12    111.    App.    2d    425.       If,    however, 
the    witness    denies      the    alleged    statements    that   party 
calling   him   must  be   concluded   by   his    answers,    and   cannot 
show,    either   by   the    written    statements    of  the    witness    or 
by  other  witnesses,    that  the   witness   did,    in   fact,    make 
those    statements,    either   for  the   purpose    of  impeachment 
or  as    original   evidence    of  the    facts    sought  to  be    proved. 
McCray   v.    111.    Cent.    R.    Co..      12    111,    App.    2d    425;       The 
People    V.    Michaels. 335    111.    590     . 

Our  courts    have   continued   to    state   the   rule   as 
to  cross-examination  to  be   one   governed    largely  by  the 
discretion    of  the    trial   court,      Muscarello   v.    Peterson. 
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20    111.    2d    548.      In   the    case    of  The    People    v.    Wesley.     18 
111.    2d    138,    the    court   there    discussing    the    McCray   v . 
Illinois    Central    Railroad    Company    case    said    that   the    im- 
plication  in  the    M_c Cray     case   is   that   surprise   must  be 
claimed    at   the    earliest    opportunity.       And   the    court   continu- 
ing   said   that   it   conceded    that    the    party   claiming    surprise 
must   do    so   with   diligence,    but   that   the    ultimate    decision 
as    to  when    such   cross    examination    is    to   be    received    is 
best   left   to   the    sound   discretion    of   the    trial   judge    depend- 
ing   upon   the    facts    and    circumstances    developed    at   the    trial. 

The    evidence    of   Sprankle    is    that   he    visited 
with   the    attorney   for   the    defendant    prior   to   coming    to   the 
court    house;      that   the   attorney   referred    to   a    police    report 
and    the    statement   Sprankle    had    given    the    attorney;      that 
they  discussed    the    report   and   the    statement;      that   the 
attorney    indicated    surprise;      that    30    or   40   days    prior   to 
the   trial   the   attorney   called   him   by  telephone   and   told    him 
he    would    like    to   talk    to   him;      that   they   talked    the    day    be- 
fore   the    trial    in   the    office    of  the    attorney   and   discussed 
the    officer's    testimony;      that   what    he    told   the    attorney   then 
was    what    he    testified    to   at   the    trial,    and   that   they   discuss- 
ed  tire    marks.       This    testimony   by   Sprankle    is    not   disputed. 

If  the   attorney   for  the    defendant   talked   with 
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this    witness    the   day   before    the    trial    and    knew   what   he    would 
say    on   the    stand    and    at   the    trial    offered    him   as    a    witness 
for   the    defendant,    he    cannot   claim    surprise    and    is    not   en- 
titled   to   cross    examination    or   to   have    the    witness    made    a 
court   witness.      He    vouched    for   his    witness.      Here    ,    Sprankle 
did    not   recall   making    certain    statements    read    to   him    in   the 
offer   of   proof.      Under   the    rule    stated    in   the    McCray   v. 
Illinois    Central    Railroad   Company       case,    the    defendant   is 
cohcluded    by   his    answers    and    cannot    show,    either   by   the 
written    statement   of   the    witness    or   by   other   witnesses    that 
the    witness    did,    in   fact,       make    the    statements,    either   for 
the    purpose    of   impeachment    or   as    original   evidence    of   the 
facts    sought   to   be    proved.      This    court   holds    that   there    is 
no   error   in   the    trial   court's    refusal   to   allow   testimony   that 
would    have    impeached    the   defendant's    witness    or   in   the    re- 
fusal   of   the    court   to   make    the    witness    a    court   witness. 

The    third   point   urged    is    that    error  was    committed 
by   failure    to    strike   the    testimony   as    to   the    careful   habits 
of  the    decedent   Tarasulk,         On  that   point,       plaintiff    moved 
to   strike   the   testimony   of  the   widow,    as   to  careful   habits 
of  driving   and   the   court    struck    such   portion   of  her  testi- 
mony.     Defendant   claimed   that   striking    such   portion    of   her 
testimony   was    not    sufficient   and    a    mistrial    should    have    been 
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granted.      The   defendant   also  contends   that   the   trial   court 
should    have    permitted    the   defendant   to   testify,    on   the 
ground   that      the    testimony   of   the    widow   removed    the    in- 
competency  of   Russell, 

Russell   was    an   incompetent  witness    under  the 
Dead    Man's   Act    (Chap.    51,    Sect.    2,    111.    Rev.    Stat.    1961). 
The   widow   being    a    party   in    interest,    testifying    as    to   the 
careful   habits    of  driving    of   her  deceased    husband   opened 
the   door   for  the   defendant   to  testify  as   to  what   took   place 
just   before    and    at   the    time    of  the    collision.      In   the    case 
of   Rouse    V.    Tomasek,      279    111.    App .    557,    the    husband    was 
permitted    over   objection,    to   testify   as    to   the    careful   driv- 
ing   habits    of   his    dead    wife,    and    the   Appellate   Court   held 
that    such   testimony   made    the    defendant's    proffered   testi- 
mony  as    to   decedent's   conduct   at   the    time    of  the    accident, 
relevant,    material  and   proper   for  the   purpose    of  rebutting 
the    presumption   that  the   decedent  at   the   time    of  the    acci- 
dent was    in   the   exercise    of  due   and    ordinary  care    for  her 
safety.      In   that   case    the    testimony    of   the    interested    party 
was    permitted    over   the    objection      of   the    defendant.      Here, 
the    testimony    of    Mrs,    Tarasuik   was    not   objected    to,    and 
after   counsel    for   defendant   re-tendered    the    defendant   as    a 
competent   witness    in    his    own   behalf   as    to  the    conduct    of 
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the    deceased    at   the   time    of   the    accident    under   the    rule    of 
Rouse   V.    Tomasek    ,     the    plaintiff    moved    to    strike    such 
testimony   of   Mrs.    Tarasuik   as    to   careful   driving    habits 
of   her   deceased    husband,    and    this    motion   was    allowed    and 
the    Jury   instructed    to   disregard   that   portion    of  the  testi- 
mony.       Defendant's    offer   of  proof  by  the   defendant   as   to 
what   happened   was   denied.      Defendant   then   asked    to  with- 
draw  a    juror   and   declare    a    mistrial    and    this    was    denied. 
Defendant    contends    that   the    striking    of   Mrs.    Tarasuik's 
testimony   as    to  decedent's    careful   driving    habits    was    not 
sufficient   to   remove    the    testimony    from   the    minds    of   the 
Jurors.        Plaintiff   contends    that   defendant   waived    this 
point    since    he    failed    to   offer   any   proof   as    to  what   the    de- 
fendant  would    testify,    and   that   if   no   offer   of   proof   is    made 
of  testimony  which   is    allegedly   excluded    in   error,    the 
alleged    error   is    not   preserved    for   appellate    review.    Citing 
Rench   v.    Bevard    ,    29    111.    App.    2d    174.      The    point    seems 
well   taken    here.      However,    if   the    matter   had    been   proper- 
ly   presented    for   review,    there    is    not    sufficient    authority 
to   sustain   defendant's    contention  that   a    mistrial    should 
have    been   declared.      Again,    this    is    one    of  those    matters 
that  rests    in   the    sound   discretion   of   the   trial   court   and 
his    discretion  will   not  be    overruled    unless    it   is    clearly 
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and    palpably   abused.      In   this    case,      the    trial   court    had 
heard    the    evidence    and    observed    the   witnesses    in   the    wit- 
ness   box.      There    was    other   testimony       as    to   the    careful 
driving    habits    of  the    deceased.      The    trial   court    struck 
the    evidence    of  the    administratrix   on   this    point    and    in- 
sti^ucted    the    Jury   to   disregard    it.      The    court   may,     in   the 
course    of  a   trial,    when   an   error   is    apparent,    correct    such 
error   and   the    striking    of  certain    testimony   and    Instructing 
the    jury   to  disregard    it    is    one    form    of   correction.       If   the 
members    of  the   jury   followed   the    instructions    of  the   court, 
they   would   disregard   testimony   they   were    told    to  disregard 
We    see    no   error   in   the   trial   court's    failure   to   permit   the 
defendant   to   testify,    or   its   denial    of   the    defendant's 
motion    for   a    mistrial. 

The    final    point    urged    by   defendant   is   that 
the   trial  court   permitted   improper  argument   and   conduct 
on   the    part   of   counsel    for   the    plaintiff.      The    instances 
cited   are    numerous,    that   the   counsel   argued   that   the   de- 
fendant  was    dozing    or   asleep   at   the    time    of   the    accident, 
that   the    defendant's    head    was    bobbing    up   and    down,    re- 
ferences   to   Camelot,    King   Arthur's    Court,    Jesus    Christ 
and    Doubting   Thomas,    that   the    counterclaim    of  defend- 
ant  would    not   have    been    filed    if   there    had   been   no    orig- 
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inal    suit   by   the    plaintiff,    that   the    plaintiff   did    not   call 
Officer   Sprankle    because    they   wanted    to   cross    examine    him, 
and   that   counsel    for   plaintiff   in    commenting   to   the    jury    on 
the    greater   weight   of   evidence    to    sustain   the    plaintiff's 
case,    argued    in   percentage    points,    and    numerous    other 
alleged    misstatements    as    to   the    evidence    by   plaintiff's 
counsel. 

This    court    sees    no   merit    in   the    contentions    of 
defendant   that    error  was   committed    by   plaintiff's    counsel 
in   making    references    to   fictional    or   historical   persons, 
and    their    sayings    and    doings.      For   hundreds    of  years, 
scholars    and    others    have    been    quoting    from    the    Bible. 
The    story    of   the    doubting   disciple    Thomas,    has    become    a 
standard    reference    to   one    who   doubts.      Likewise,    reference 
to  characters    in   Tennyson's    classic,    "Idylls    of   the    King" 
has   become   accepted   and    standard   procedure   as   reference 
to  certain   characteristics    of   people. 

It    is    true    that   counsel    may   not    supply   facts 
or   inferences    in   argument    not   based    upon    evidence    in   the 
record.      It   is    likewise   true    that   while    one    violation    of 
this    rule    may   not   justify   reversal,      continued    and    other 
violations    of  the    rule    will   justify   reversal.      Bulleri    v . 
Chicago   Transit    Authority.      41    111.    App.    2d    95. 

There    are    numerous    cases    on   the    question   of 
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improper   argument   to   a    jury.       This    type    of  case    like    so   many 
other   cases    appealed,    must    rest    upon   the    facts    in    each    in- 
dividual  case.      No   hard    and    fast   rule    can   be    laid   down   that 
will   govern   each   case.      The    ultimate   goal   of  a   court    is   a 
fair   and    just    result.         Johnson    v.    Chicago   &    N.    W.    Ry .    Co., 
9    111.    App.    2d    340.       As    said    in   that   case,    quoting    from 
The    People    v.    Stornr    .    329    111.    536,    542:- 

"  The  object  of  the  review  of  judgments  of  trial  courts 
by  courts  of  appellate  jurisdiction  is  not  to  determine 
whether  the  record  is  free  from  error  but  to  ascertain 
whether  a  just  conclusion  has  been  reached ,  founded 
upon  competent  and  sufficient  evidence ,  in  a  trial 
in  which  no  error  has  occurred  which  might  be  pre- 
judicial to  the  defendant's  rights." 

Ordinarily,    counsel    is    allowed    wide    latitude 
in    inferences    he    may   deduce    from   the    evidence.      If   the 
rule   with   reference   to   improper  references   were   applied 
strictly,    it   would    have    a    tendency   to   deprive    litigants 
of  the    right   to   have      their  cases    argued,    for  the    prudent 
attorney  would   in   such   case    forego   argument     rather  than 
risk   reversible    error.       Forslund    v.    Chicago    Transit   Authority. 
9  111.  App.  2d  290.        In   that   case,    quoting    from    Commonwealth 
Elec.  Co.  V  .  Rose  .        214    111.    545,    the    court    said    at   page    561:- 
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•"Counsel    may   arraign    the    conduct   of   the    parties, 
and    impugn,    excuse,    justify,    or   condemn    mo- 
tives,   so    far   as    they   are    developed    in    evidence, 
or   assail    the    credibility    of  witnesses    when    it 
is    impeached    by   direct   evidence,    or   by   incon- 
sistency,   or   incoherency   of  their   testimony, 
their   manner   to   testifying,    their   appearance 
upon   the    stand,    or  by   circumstances.      "    He 
may   argue    such   conclusions    from    the    testimony 
as    he    pleases,    provided    he    does    not   misquote 
witnesses."    .     .     .     .It   has    been    said:      "Just   and 
fierce    invective,    when    based    upon   the    facts    in 
evidence    and    all    legitimate    inferences    there- 
from,   is    not   discountenanced   by   the    courts." 


t  »i 


Taking    all    the    alleged    errors    assigned    by   defend- 
ant  as    to   the   remarks    and    conduct    of   plaintiff's    counsel,    we 
see    no   reversible    error.      As    this    court    has    said    in    Kos  owski 
V.    McDonald    Elevator    Co..     33  111.  App.  2d    386  ,     the    ultimate 
goal    of   a    court    is    a    fair   and    just   result   and    when    it    is   clear 
that   the    case    has    been    fairly   tried    and    that   a    judgment    is 
clearly   right,    the    judgment    should    be    affirmed    by   an   Appellate 
Court.        As    said    in   that   case,    this    court    is    not   at   liberty 
to   disturb    a    verdict   of   the    jury   in   the    absence    of   conviction 
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on   the    part   of  this    court   that   the    verdict    is    against   the 
manifest   weight    of   the    evidence.      In    this    case,    this   court 
cannot    say   that   the    verdict   of   the    jury   is    against   the    mani- 
fest  weight    of   the    evidence.      We    do   not   commend    or   approve 
the    definition    of  the    greater   weight   of  the    evidence    by   per- 
centages.     Yet,    that   alone,    is    not    sufficient   to   warrant   re- 
versal  of  the    judgment.      Reference   to  the    reason   for   filing 
of  defendant's    counterclaim   was    unwarranted   and    irrelevant 
to   the    issues   before    the    jury,    but   again,    this    error   is    not 
sufficient   to  warrant   reversal.      Many   of  the    others   we   regard 
as    harmless    errors,    such   as    are    committed    in   every   trial. 
Taking   the    record    as    a    whole,    it   would    seem   that    substantial 
justice    was    done    and    that   the    verdict    of  the    jury   was    based 
upon    competent   evidence,    and    that   the    remarks    of   counsel 
for   plaintiff   were    not    so    prejudicial   as    to   amount   to   cause 
for   reversal. 

For   the    reasons    stated    the    judgment   will   be 
affirmed  . 

Affirmed  . 


Dove,    P.    J,    and    Wright   J,    concur. 


JUN  3     1964 
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